Filing # 114753975 E-Filed 10/09/2020 04:23:23 PM

IN THE DISTRICT COURT OF APPEAL
OF THE STATE OF FLORIDA
THIRD DISTRICT

CASE NO: 3D20-
L.T. CASE NO: F90-354C

JERMAINE CLARINGTON
Appellant / Petitioner

and
STATE OF FLORIDA
Appellee /Respondent
/

APPENDIX TO PETITION FOR WRIT OF PROHIBITION
Document Page
Order Overruling Objection to Zoom Probation Violation 2
Hearing
Defendant’s Motion/Objection to Holding Pending Probation 12

Violation Hearing Via Zoom, Incorporating Attached Resolution
And Memorandum of Law of Florida Association of Criminal
Defense Lawyers

Transcript of Argument on Motion 9/8/20 31
Probation Violation Affidavit 64
Administrative Order 20-23 Amend. 7 (Current Version 77

Entered 10/2/20)






Page 2 of 10 Case No. F90-354C

(March 13, 2020). The Florida Supreme Court (“FSC”) issued Administrative Order 20-23
(“AOSC 20-23"), regarding Comprehensive Covid-19 Emergency Measures for the Florida State
Courts, on April 6, 2020. AOSC 20-23 has been amended six times since then.?

II. TRIAL COURTS ARE REQUIRED TO PROCEED VIA ZOOM WITH
PROBATION HEARINGS.

AOSC 20-23 initially left it to the discretion of each Chief Judge to determine the
appropriateness of conducting hearings using electronic or telephonic means. See § II1.C, AOSC
20-23. This approach changed with the first amendment to AOSC 20-23, issued May 4, 2020,
which provided a list of hearings that “shall be conducted using telephonic or other electronic
means available in the subject jurisdiction,” including “[n]Jon-evidentiary and evidentiary motion
hearings in all case types.” § II.C, AOSC 20-23, amend. 1 (emphasis added).

AOSC 20-23’s approach to evidentiary hearings remained the same until June 16, 2020,
when the FSC issued Amendment 4, which eliminated the exhaustive list and ordered trial courts
to conduct all hearings remotely, except for non-jury criminal trials® (unless both sides agreed)
and termination of parental right final hearings.

(4) All other trial court proceedings shall be conducted
remotely unless a judge determines that one of the
following exceptions applies, in which case the proceeding
shall be conducted in person:

a. Remote conduct of the proceeding is inconsistent

with the United States or Florida Constitution, a statute, or
a rule of court that has not been suspended by

2 AO 23-20 and its amendments can be found at https://www.floridasupremecourt.org/Practice-
Procedures/Administrative-Orders (last visited September 8, 2020).

* A probation violation hearing is not a trial. See Green v. State, 463 So. 2d 1139, 1140 (Fla. 1985) (“The
purpose of the revocation hearing was to determine whether the terms of petitioner's probation for a prior
offense had been violated. As we have stated previously, this process constitutes a deferred sentencing
proceeding.”); State v. Jones, 425 So. 2d 178, 179 n.2 (Fla. 1st DCA 1983) (“A probation revocation
hearing is a sentencing function, not a trial”).
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administrative order; or

b. Remote conduct of the proceeding would be

infeasible because the court, the clerk, or other participant

in a proceeding lacks the technological resources necessary

to conduct the proceeding or, for reasons directly related to

the state of emergency or the public health emergency,

lacks the staff resources necessary to conduct the

proceeding.
§ IILE, AOSC 20-23, amend. 4 (emphasis added). AOSC 20-23 has not changed in this regard
since June 16, 2020. Therefore, as matters stand today, the Florida Supreme Court has ordered

this Court to conduct the hearing in this matter remotely unless one of the two exceptions set

forth in section IIL.LE(4) apply.

III. CLARINGTON HAS NOT SHOWN ANY TECHNOLOGICAL INFEASIBILITY.
Clarington has presented no testimony, evidence, or argument that there is a
technological impediment to conducting his probation violation hearing via Zoom. Should any
insurmountable technological barrier arise, this Court would either postpone the hearing until it
could be resolved, or cancel the hearing, as appropriate. See Harrell v. State, 709 So. 2d 1364,
1372 (Fla. 1998) (“We also acknowledge that possible audio and visual problems can develop
with satellite transmission. It is incumbent upon the trial judge to monitor such problems and to
halt the procedure if these problems threaten the reliability of the cross-examination or the
observation of the witness’s demeanor.”). The Court notes that it has successfully conducted
sentencings, An‘hzér hearings, Stand Your Grtl)und hearings, and hearingé on motions to suppress

via Zoom already. It finds there is no reason the same cannot be accomplished in this case.
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IV. CLARINGTON HAS SHOWN NO CONSTITUTIONAL, STATUTORY, OR
RULE BARRIER.

As early as 1998, in rejecting a Confrontation Clause challenge to a trial witness
testifying by satellite, the Florida Supreme Court recognized the comin.g revolution in courtroom
technology.

... [W]e are also mindful that our society, and indeed the world, is

in the midst of the Information Age. Computers are the norm in

American households and businesses; an infinite amount of

information is available at our fingertips through the Internet; and

satellite technology allows us to travel the world without ever

leaving our living rooms.
Harrell, at 1372. Twenty-two years later, we find ourselves in an unprecedented crises which
has shut down in-person hearings in Miami-Dade County courts. The question facing this Court,
and its sister courts, is how it can accommodate this new reality while keeping faith with our
constitutional principles.

A. NO RULE BARRIER.

One of the guiding principles of the FSC’s AOs is to eliminate barriers to conducting
remote proceedings. To this end, AOSC 20-17 suspended “[a]ll rules of procedure, court orders,
and opinions applicable to court proceedings that limit or prohibit the use of communication
equipment for the conducting of proceedings by remote electronic means.” § 5, AOSC 20-17.
AOSC 20-23 continued the suspension. See § [I.A, AOSC 20-23, amend. 6 (“All rules of
procedure, court orders, and opinions applicable to court proceedings that limit or prohibit the

use of communication equipment for conducting proceedings by remote electronic means shall

remain suspended.”).*

* AOSC 20-23 also removes barriers to administering oaths over video, to accepting pleas for cases
arising in foreign circuits, to conducting first appearance for defendant’s arrested on out-of-county
warrants, etc.
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The Objection makes no mention of AOSC 20-23. Because the Objection relies heavily
on Florida Rule of Criminal Procedure 3.180, the Court inquired of Counsel during the
September 8, 2020 hearing about the impact of AOSC 20-23 on Rule 3.180. In response,
Clarington asserted that the FSC did not intend to suspend Florida Rule of Criminal Procedure
3.180 when it issued AOSC 20-23. This assertion is unsupported by any fair reading of AOSC
20-23.

1. A PLAIN READING OF AOSC 20-23 SHOWS THAT THE FSC
HAS SUSPENDED RULE 3.180.

Clarington’s own Objection betrays him. When relying on Rule 3.180’s requirement that
defendants be physically present in the courtroom, Clarington — correctly — argues that because
the rule is “mandatory (“the defendant shall be present”) [it] accords no judicial discretion to
order a defendant to submit to a probation revocation hearing and the possible imposition of
sentence by video.” Objection at 7 (emphasis in original). He further points out — correctly,
again — that because the language in the Rule is plain and unambiguous, “courts must enforce the
rule according to its plain and ordinary meaning.” Id. at 8. But perhaps most importantly,
Clarington explains — once again, correctly — that “the intent of the Florida Supreme Court in
promulgating a rule of procedure is expressed in the language of the rule itself.” Id. Applying
the basic rules of construction upon which Clarington himself rests his argument, leads to the
inescapable conclusion that the FSC has suspended Rule 3.180 because it has suspended all rules
of 1:;rocedure that would impedle remote proceedings. |

This plain reading of section I.A is also supported by the overall intent expressed in
AOSC 20-23. For example, section I.B provides: “To maintain judicial workflow to the
maximum extent feasible, chief judges are directed to take all necessary steps to facilitate the

remote conduct of proceedings with the use of technology.” AOSC 20-23, amend. 6. Section
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I1.D provides: “Participants who have the capability of participating by electronic means in
remote court proceedings shall do so.” Id. Finally, the FSC’s intent, if it was not already crystal
clear, was further manifested by its order that judges conduct all hearings by electronic means
unless one of two exceptions were met.

The analysis of AOSC 20-23 is really that simple. Nevertheless, in an abundance of
caution, the Court will assume AOSC is ambiguous and analyze it using traditional canons of
statutory construction.

2. THE BASIC RULES OF STATUTORY CONSTRUCTION SHOW
THAT AOSC 20-23 SUSPENDS RULE 3.180.

Even if the Court concluded AOSC 20-23 is ambiguous with regards to whether it acts to
suspend Rule 3.180, applying the basic rules of statutory construction would also lead this Court
to conclude that the FSC intended to suspend the Rule.’

First, if Clarington is correct and the FSC did not suspend Rule 3.180, given the number
of hearings to which Rule 3.180 applies, the exception in section IIL.LE(4)b. would swallow the
rule almost whole. This interpretation would violate the basic rule of statutory construction that
courts should not interpret statutes in a manner which leads to a nonsensical result. See Holly v.
Auld, 450 So. 2d 217, 219 (Fla. 1984) (“a literal interpretation of the language of a statute need
not be given when to do so would lead to an unreasonable ... conclusion.”). If Rule 3.180 is not
suspended by section I1.A, then almost no hearing can proceed without the defendant’s waiver of
his right uﬁder the Rule to be presentl. Such a result is contrary fo every expression of inteﬂt

spelled out by the FSC in AOSC 20-23. See § IV.A.1, supra. See also Forsythe v. Longboat

3 “Qur courts have long recognized that the rules of construction applicable to statutes also apply to the
construction of rules.” Brown v. State, 715 So. 2d 241, 243 (Fla. 1998) (interpreting Florida Rule of
Criminal Procedure 3.191) (citations omitted).
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Key Beach Erosion Control Dist., 604 So. 2d 452, 455 (Fla. 1992) (“It is axiomatic that all parts
of a statute must be read together in order to achieve a consistent whole.”).

Second, section II1.E.(2)a of AOSC 20-23 requires the defendant’s consent for a non-jury
trial to proceed by Zoom. Unless Rule 3.180 has been suspended, this provision is wholly
superfluous because Rule 3.180 already requires the defendant’s consent to not be physically
present in the courtroom during trial. AOSC 20-23 would not require the defendant’s consent if
Rule 3.180 were not suspended. It is a fundamental principle of statutory construction that all
words and sections of a statute must be given meaning. See Sch. Bd. of Palm Beach County v.
Survivors Charter Sch., Inc., 3 So. 3d 1220, 1233 (Fla. 2009) (“Basic to our examination of
statutes, . . . is the elementary principle of statutory construction that significance and effect must
be given to every word, phrase, sentence, and part of the statute if possible, and words in a
statute should not be construed as mere surplusage.”).

When faced with two possible interpretations, one which renders parts of a statute
superfluous, and the other which gives meaning to all parts of the statute, courts should apply the
latter interpretation.

It is the general rule, in construing statutes, that construction is

favored which gives effect to every clause and every part of the

statute, thus producing a consistent and harmonious whole. A

construction which would leave without effect any part of the

language used should be rejected, if an interpretation can be found

which will give it effect.
Goode v. State, 59 So. 461, 463 (Fla. 19055 (citations omitted). See K;Isfschke v. State, 991 So. |
2d 803, 808 (Fla. 2008) (courts cannot construe the plain language of a statute in manner that
renders sections superfluous.).

This Court must presume that the FSC had a good reason for requiring that a defendant

consent to a non-jury trial via Zoom. See Martinez v. State, 981 So. 2d 449, 452 (Fla. 2008) (“It
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is a basic rule of statutory construction that the Legislature does not intend to enact useless
provisions, and courts should avoid readings that would render part of a statute meaningless.”).
The good reason here is that the FSC has suspended Rule 3.180 in IL.A.

B. NO CONSTITUTIONAL BARRIER.

After analyzing the cases upon which Clarington’s Objection relies, it does not prove
difficult to find that a probation violation hearing can be held by Zoom while protecting
Clarington’s constitutional rights. Clarington cannot point to a single case® that stands for the
proposition that conducting a probation violation hearing with the defendant present by video
violates the U.S. or Florida Constitutions. Clarington’s Florida cases either (1) rely on Florida
Rule of Criminal Procedure 3.180 in finding the defendant has a “right” to be physically present,
(2) refer to the defendant not being “present” in situations where the defendant was not present in
any manner whatsoever, including by any electronic means, or (3) a combination of both.

This Court agrees that absent AOSC 20-23 Clarington would have a “right” to be present
during his probation hearing. But this is not a constitutional right, it is a right bestowed by the
rules of criminal procedure. Absent a constitutional grounding, therefore, this “right” is subject

to modification, and outright suspension, by the FSC.” Because the FSC has, in fact, suspend

® As this Order was going to press, Clarington submitted as supplemental authority Doe v. State, 217 So.
3d 1020 (Fla. 2017), where the FSC rejected a plan for judges to preside over involuntary commitment
hearings remotely. Doe’s holding, much like the report regarding juvenile detention hearings also cited in
Clarington’s supplemental authority filing, is heavily grounded in the fact that persons suffering from
mental illness are a “vulnerable population.” Indeed, the opinion uses the term vulnerable no less than
eight times. Counterbalancing this vulnerable population was the Court’s observation that the reason for
proposing that judges not have to travel to hospitals to conduct the hearings in person was solely “a
suggestion for judicial efficiency and cost savings.” /d. at 1031. While Clarington may disagree with
AOSC 20-23, we can all agree that it does not stem from an effort at efficiency and cost-savings. Doe has
little to no applicability here.

" Indeed, the FSC has even suspended the speedy trial rule until a Circuit has been in Phase 3 for 90 days.
See § IV.A, AOSC 20-23. Miami-Dade County is still in Phase 1.
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this “right,” as discussed previously, the cases relying on Rule 3.180 are wholly inapplicable
here.

Likewise, the slew of cases finding defendants were denied due process because they
were not present in the courtroom have no applicability. This Court has no intention of
conducting a probation hearing without Clarington’s presence on Zoom.

Many of Clarington’s remaining arguments boil down to the fact that a Zoom hearing is
not optimal. In some respects, this Court could not agree more.® As Voltaire recognized in his
Dictionnaire Philosophique, however, “perfect is the enemy of good.” Justice Rehnquist,
channeling Voltaire, observed in Michigan v. Tucker that “the law does not require that a
defendant receive a perfect trial, only a fair one.” 417 U.S. 433, 446 (1974). In a perfect world,
there would be no CV-19 and Clarington would be transported to court for his probation hearing.
But this is not a perfect world, and it is more than good enough for Clarington to appear on
Zoom from the jail, where he can see and hear the witnesses, and communicate with his
Counsel.’

V. CONCLUSION.

One last issue bears discussing in conclusion. Clarington reasonably asks, “what is the
rush? Why not wait until the courts are open for in-person hearings again?” As he correctly
points out, he is being held no bond in the custody of the Miami-Dade Department of

Corrections. The Court can point to a few practical considerations, and one irrefutable reason.

¥ In some respects, though, Zoom hearings can be better. For example, sitting on the bench, the Court has
a very limited view of a witness testifying in the box — consisting mostly of the top of their head. By
contrast, on Zoom the Court is able to get a far better, up close, view of the witnesses and defendants.

9 As the trial court discussed during the hearing on the Objection, it will ensure that Clarington has an
opportunity to communicate with his counsel by utilizing a breakout room whenever it is requested.

10
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff, CASE NO.: F90-354C

V.

JERMAINE CLARINGTON,
Defendant.

DEFENDANT’S MOTION/OBJECTION TO HOLDING PENDING
PROBATION VIOLATION HEARING VIA ZOOM, INCORPORATING
ATTACHED RESOLUTION AND MEMORANDUM OF LAW OF FLORIDA
ASSOCIATION OF CRIMINAL DEFENSE LAWYERS!

COMES NOW the Defendant, by and through the undersigned counsel, and
respectfully objects to this Honorable Court’s plan to use the Zoom videoconferencing
platform to conduct a Probation Violation Hearing (PVH) and argues that he 1s entitled,
per the United States and Florida constitutions and per the Florida Rules of Criminal
Procedure, to an in-court, in-person probation violation hearing where he, his lawyer,
the prosecutor, the judge, and the witnesses are all present in the same physical space.

The defense also directs the Court to the attached resolution and memorandum

of law by the Florida Association of Criminal Defense Lawyers, arguing that holding

! The defense alerts the Court that a substantially identical motion is pending before Judge Miranda
in the case of State v. Curtis Johnson, cases F13-28127, F13-4213, and F14-13568, where a
probation violation hearing over Zoom was also discussed. That case is currently set for September
9 Assistant State Attorney Christine Zahralban, Chief of Legal Division, who is being served
with this motion, sent an email to the parties and Court in the Curtis Johnson case that the State
has no objection to the defense motion in that case.

1
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remote probation violation hearing and sentencings would violate the Constitution.

A Zoom probation violation hearing will not permit counsel to effectively
communicate with and effectively represent the interests of the defendant, and will
ultimately violate Mr. Clarington’s right to counsel, right to due process, and right to
confrontation under the Fifth, Sixth, and Fourteenth Amendments to the United States

Constitution and Article I, Sections 9 and 16 to the Florida Constitution.

ARGUMENT AND MEMORANDUM OF LAW

Denying Defendant the Ability to Be Physically Present
With His Attorney and for Both He and His Attorney To
Be Physically Present Before the Witnesses at the
Probation Violation Hearing Would Create a
Constitutional Due Process and Right to Counsel
Violation.

Right of Defendant to Counsel Who Is Physically Present.

All criminal defendants are entitled, as a baseline constitutional guarantee, to
effective assistance of counsel at court proceedings wherein the State seeks to deprive
them of their liberty. At any proceeding where a defendant 1s facing imprisonment, he
has a Sixth Amendment right to counsel. See Scoftt v. Illinois, 440 U.S. 367 (1979).
There 1s no dispute that Mr. Clarington faces the possibility of a significant prison
sentence 1f he 1s found in violation of his probation, and thus he has a right to counsel
at the probation violation hearing where that finding will be made. See Tyler v. State,

710 So.2d 645 (Fla. 42 DCA 1998); Smith v. State, 427 So.2d 773 (Fla. 2d DCA 1983);

13



Sparaga v. State, 111 So0.3d 260 (Fla. 1% DCA 2013) (all holding that defendant at
Florida probation violation hearing has a right to counsel and that 1f it 1s violated the
result of the probation violation hearing must be vacated). The minimum essential
elements of due process for a criminal defendant include “a right to examine the
witnesses against him, to offer testimony, and to be represented by counsel”. In re
Oliver, 333 U.S. 257,273 (1948).

A probation violation hearing where counsel and client are forbidden, due to
basic public health-related restrictions with which all Americans are now very familiar,
from being physically present in the same space will violate the Sixth Amendment’s
guarantees of a right to counsel and due process. Counsel 1s not just a body on a
computer screen, he or she 1s an active advocate for the rights and interests of the client
in situations where the State 1s attempting to take his liberty from him. When counsel
1s not physically present at a critical stage of the proceedings, courts have regularly
presumed prejudice because such a proceeding does not comply with basic due
process. In United States v. Cronic, 466 U.S. 648, 653-54 (1984), the Supreme Court
noted the importance of the right to counsel, stating that lawyers “are necessities, not
luxuries”, and “[t]heir presence 1s essential because they are the means through which
the other rights of the person on trial are secured” (emphasis added). One critical
function of counsel, the Cronic court notes, 1s to “subject the prosecution’s case to

meaningful adversarial testing”, and denying the ability to do that 1s denial of the “right

14



of effective cross-examination”, which “would be constitutional error of the first
magnitude and no amount of showing of want of prejudice would cure 1t.” Id. at 659.
The federal Seventh Circuit Court of Appeals, interpreting the same Sixth Amendment
right to counsel this Court must, has repeatedly said that “the Court’s decisions
establish a presumption of prejudice only when counsel was physically absent at a
critical stage.” Schmidtv. Foster,911 F.3d 469, 481 (7% Cir. 2018); Morgan v. Hardy,
663 F.3d 790, 804 (7™ Cir. 2011); McDowell v. Kingston, 497 F.3d 757, 762 (7™ Cir.
2007).

Here, the contemplated probation violation hearing over the Zoom platform
would leave counsel “physically absent at a critical stage”. There 1s no reasonable
dispute that both counsel and the defendant will not be able to be physically present in
court, and will never cross physical paths with the witnesses who will testify, the
prosecutor who will argue that the defendant be found 1n violation of his probation, or
the judge who will make the ultimate decision. This is a per se violation of the right

to counsel under Cronic and other applicable caselaw.

Right of Defendant to Be Physically Present.

Just as the defendant has a right to have his counsel physically present in court,
he also has a right to, himself, be physically present in court. “One of the most basic
tenets of Florida law 1s the requirement that all proceedings affecting life, liberty, or

property must be conducted according to due process, which includes a ‘reasonable

4
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opportunity to be heard.”” Jackson v. State, 767 So. 2d 1156, 1159-60 (Fla. 2000).2
Among the “most basic constitutional rights™ 1s

the right to be present in the courtroom at every critical
stage in the proceedings. This right extends to “any stage
of the criminal proceeding that 1s critical to its outcome 1f
[the defendant's] presence would contribute to the fairness
of the procedure.” Because the defendant's presence will
“contribute to the fairness of the procedure,” the right to
be present extends to the hearing where her sentence will
be reconsidered. See Proffitt v. Wainwright, 685 F.2d
1227, 1257(11th Cir.1982) (holding that the right to be
present extends to the sentencing as well as the guilt
portion of a capital trial); see also Fla. R. Crim. P.
3.180(a)(9) (providing that the defendant must be present
“at the pronouncement of judgment and the imposition of
sentence”); Fla. R. Crim. P. 3.180(b) (defining
“presence” as being “physically in attendance for the
courtroom proceeding, and [having] a meaningful
opportunity to be heard through counsel on the issues
being discussed”).

Id. (emphasis added) (partially cleaned up). Accord Thompson v. State, 208 So.3d
1183, 1187 (Fla. 3d DCA 2017) (“[O]ne of a criminal defendant's most basic
constitutional rights 1s the right to be present in the courtroom at every critical
stage in the proceedings™) (emphasis added); Gonzalez v. State, 221 So.3d 1225,
1227 (Fla. 3d DCA 2017) (“a defendant has the right to be present in the
courtroom at every critical stage of the proceeding,” including “the pronouncement

of judgment and the imposition of sentence™) (emphasis added).

2 This memo uses the parenthetical “(cleaned up)” in its citations to indicate that for ease of
reading, internal quotation marks, alterations, and citations found in the original have been omitted.
https://www.lawprose.org/lawprose-lesson-303-cleaned-up-quotations-and-citations/

5
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The right to be physically present in the courtroom at every critical stage of a
criminal proceeding 1s codified in the protections of Florida Rule of Criminal
Procedure 3.180, which states that a defendant facing “the pronouncement of
judgment or the imposition of sentence “enjoys the right to be “physically in
attendance for the courtroom proceedings.” Fla. R. Crim. P. 3.180(a)(9), 3.180(b).
The Rule provides:

Rule 3.180 - Presence of Defendant
(a) Presence of Defendant.
In all prosecutions for crime the defendant shall be present:
(1) at first appearance;
(2) when a plea 1s made, unless a written plea of not
guilty shall be made in writing under the provisions of rule

3.170(a);

(3) at any pretrial conference, unless waived by the
defendant in writing;

(4) at the beginning of the trial during the examination,
challenging, impaneling, and swearing of the jury;

(5) at all proceedings before the court when the jury 1s
present;

(6) when evidence 1s addressed to the court out of the
presence of the jury for the purpose of laying the
foundation for the introduction of evidence before the

jury,

(7) at any view by the jury;

17



(8) at the rendition of the verdict; and

(9) at the pronouncement of judgment and the
imposition of sentence.

Fla. R. Crim. P. 3.180(a) (emphasis added).

Except for first appearances, which can be held by video at the court’s
discretion under Rule 3.130, the Rule provides that the right to be “present” means
the right to be physically present in the courtroom:

(b) Presence; Definition.

Except as permitted by rule 3.130 relating to first
appearance hearings, a defendant 1s present for purposes
of this rule if the defendant 1s physically in attendance
for the courtroom proceeding, and has a meaningful
opportunity to be heard through counsel on the issues
being discussed.

Fla. R. Crim. P. 3.180(b) (emphasis added).?

The language of the Rule 1s plain and unambiguous: The defendant has the
right to be physically present mn the courtroom for proceedings involving the
imposition of judgment and sentence. The language of the Rule 1s also mandatory
(“the defendant shall be present”) and accords no judicial discretion to order a

defendant to submit to a probation revocation hearing and the possible imposition of

sentence by video. For all proceedings enumerated in Rule 3.180(a) other than first

3 Separately, Rule 3.160(a) authorizes the trial court to order the defendant’s appearance at
arraignment by video. Fla. R. Crim. P 3.160(a) (“the arraignment shall be conducted in open court
or by audiovisual device in the discretion of the court™).

7
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appearances, the defendant shall participate in the proceedings in person.

The general principles of statutory construction apply when construing the
Florida Rules of Criminal Procedure. Mitchell v. State, 911 So.2d 1211, 1214 (Fla.
2005) (“The same principles of construction apply to court rules as apply to
statutes”™).

First, the rules should be construed to further justice, not frustrate it.
Singletary v. State, 322 So.2d 551, 555 (Fla. 1975) (“Procedural rules should be
given a construction calculated to further justice, not to frustrate 1t”).

Second, the intent of the Florida Supreme Court in promulgating a rule of
procedure 1s expressed in the language of the rule itself. DKD v. State, 470 So.2d
1387, 1389 (Fla. 1985) (“it 1s the intent of this Court in promulgating a rule of
procedure, as expressed in the rule itself, that governs its interpretation™).

Third, when the language of a rule i1s plain and unambiguous, courts must
enforce the rule according to its plain and ordinary meaning. Mitchell, 911 So.2d at
1214; Brown v. State, 715 So.2d 241, 243 (Fla. 1998) (“the rules of construction
applicable to statutes also apply to the construction of rules . . . Thus, when the
language to be construed 1s unambiguous, it must be accorded its plain and ordinary
meaning’).

Finally, when the Florida Supreme Court “has used particular words to define

a term, the courts do not have the authority to redefine 1t.” DM v. Dobuler, 947 So.
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2d 504, 509 (Fla. 3d DCA 2006).

With clear language defining the term “presence,” Rule 3.180 grants
defendants the right to appear in person at sentencing and narrowly limits the
discretion of the trial courts to mandate video appearance, allowing it for first
appearances only. The Florida Supreme Court drafted Rule 3.180 with intent.
Subsection (b) enumerates the only proceeding that may be held by video (first
appearance) and omits sentencing proceedings. This omission is interpreted as
purposeful. Schoeff v. RJ Reynolds Tobacco Co., 232 So.3d 294, 304 (Fla. 2017)
(under the canon of construction expressio unius est exclusion alterius, “we conclude
that the Legislature purposefully excluded items not included in a list™).

Because a probation violation hearing may result in the imposition of
judgment and sentence, the court’s discretion does not extend to ordering the
defendant to appear by video.

Caselaw.

Multiple cases have reversed the trial court’s failure to honor the defendant’s
right to be physically present for a hearing involving revocation of probation and
1mposition of sentence.

In Thompson v. State, 208 So.3d 1183, 1185, 1188 (Fla. 3d DCA 2017), the
Third DCA reversed a sentence imposed following revocation of probation and

remanded for re-sentencing before a different judge because the trial court
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committed “error in several significant ways,” including by imposing sentence
without affording the defendant the right to be present. (“we reverse and remand
with directions that Thompson be resentenced before another judge, at which
Thompson must be present and represented by counsel . . . [D]ue process
considerations attached, and Thompson had a right to be physically present at his
resentencing”). Quoting the Florida Supreme Court’s decision in Jackson v. State,
767 So.2d 1156, 1159 (Fla. 2000), Judge Lagoa held:

[O]ne of a criminal defendant's most basic constitutional

rights 1s the right to be present in the courtroom at every

critical stage in the proceedings. This right extends to ‘any

stage of the criminal proceeding that is critical to 1its

outcome if [the defendant's| presence would contribute to

the fairness of the procedure.” Indeed, a defendant's right

to be present at sentencing 1s explicitly set forth in Florida

Rule of Criminal Procedure 3.180(a)(9), which requires

the defendant's presence ‘at the pronouncement of

judgment and the imposition of sentence.’
Id. at 1187 (cleaned up). Accord Wilson v. State, 276 So.3d 454, 455-56 (Fla. 5th
DCA 2019) (“As confirmed by the Florida Supreme Court and codified in the
Florida Rules of Criminal Procedure, a criminal defendant has the right to be present
1n the courtroom at ‘every critical stage in the proceedings,” including sentencing™).

In Summerall v. State, 588 So.2d 31, 32 (Fla. 3d DCA 1991), the court held

that “the defendant was denied his constitutional right to be present in court during

a critical stage of the proceedings below, namely, the January 13, 1989 hearing at

which the trial court (a) heard argument of counsel on whether the subject probation
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should be revoked, (b) found the defendant in violation of probation, and (c) signed
sentencing orders imposing a total of nine years imprisonment.” Id. The Court
concluded, “without question, “that “the pronouncement of a verdict and sentence
i a criminal trial or probation revocation hearing 1s a critical stage of the
proceedings at which the defendant is entitled to be present, absent a voluntary
waiver of same by the defendant.” Id. (cleaned up).

In Jacobs v. State, 567 So. 2d 16 (Fla. 4th DCA 1990), the court found the
defendant’s sentence fatally flawed where the defendant appeared by video from the
jail, while “[h]is attorney and the sentencing judge were in the courtroom” and
“communication was accomplished through closed-circuit television.” Id. at 16. The
Court held that “such an arrangement 1s not authorized by the rule or statute and 1s
consequently fatally and fundamentally flawed.” Id. at 17. Citing Rule 3.180(a)(9),
the Court found that the defendant had the right to be physically present in the
courtroom at the pronouncement of judgment and the imposition of sentence. Id.
Because Rule 3.180(a) “specifically permit[s] communication by way of audiovisual
video camera at first appearances and at the arraignment” only, and not at sentencing,
the Court also held that “[f]ailure to include sentencing as an exception to the
‘personally present’ requirement [in the Rule] cannot be deemed a mere oversight.”
Id. at 17. “Accordingly, we reverse the sentence and remand for resentencing.” Id.

Subsequently, in Baxter v. State, 584 So.2d 1034 (Fla. 4th DCA 1991), the
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Fourth DCA again reversed after “[t]he state further concede[d] that the trial court
improperly sentenced appellant by causing him to be ‘present’ in court via closed
circuit television.””

Similarly, in Seymour v. State, 582 So0.2d 127 (Fla. 4th DCA 1991), the Fourth
DCA “agreed that it was improper to conduct the sentencing hearing without
Seymour’s actual presence” in the courtroom and reversed. Id. at 128. Reiterating
once again that “rules 3.130 and 3.160, Florida Rules of Criminal Procedure, permit
communication by way of audiovisual equipment only at first appearances and at
arraignments,” the court again “expressly noted that the failure to include sentencing
in these rules was not a mere oversight” by the Supreme Court when 1t drafted the
Rule. Id. (emphasis added).

The Court also expressed concern about the defendant being forced to
communicate with his lawyer over a television screen. Doing so

deprived [the defendant] of the opportunity to look
directly into the eyes of his counsel, to see facial
movements, to perceive subtle changes in tone and
inflection,-1n short, to use all of the intangible methods by
which human beings discern meaning and intent in oral
communication. Not every technological advance fits
within constitutional constraints or the realities of criminal
proceedings. We are most unwilling, even 1f the Fifth and
Sixth Amendments permitted us to do so, to burden this
stage of pre-trial proceedings with such an impediment to
effective communication and understanding between the
accused and counsel.

Id. at 128-29 (emphasis added).
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In Schiffer v. State, 617 So. 2d 357, 358 (Fla. 4th DCA 1993) (disapproved on
other grounds, Franquiz v. State, 682 So. 2d 536 (Fla. 1996)), the court held that a
probation revocation hearing and a subsequent sentencing hearing, both of which the
defendant attended by video, violated the defendant’s rights: “We also find error
with the video/audio procedure employed in this case. Defendant has the right to be
physically present at a probation revocation hearing,” unless the right 1s waived. Id.

A few years later, 1n a contempt case, the Fourth DCA again reversed because
the defendant was not physically present in court during the criminal contempt

hearing and sentencing, although the defendant participated in the proceedings via a

speaker phone. Haynes v. State, 695 So.2d 371, 372 (Fla. 4th DCA 1997).

That Sentencing on a Probation Violation is a “Deferred Sentencing” Does Not
Eliminate or Modify the Defendant’s Right to Physical Presence.

The Court, mn previous communications with counsel on this issue, has noted
caselaw deeming probation revocation proceedings a “deferred sentencing
proceeding”, specifically identifying Green v. State, 463 So.2d 1139, 1140 (Fla. 1985)
and State v. Jones, 425 S0.2d 178, 179 n.2 (Fla. 13 DCA 1983). First, this language
does not justify holding the hearing over videoconference, since, as has been noted, a
defendant has a right, including at sentencing proceedings, to in-person physical
appearance. See, e.g., Thompson v. State, 208 So.3d 1183, 1185, 1188 (Fla. 3d DCA

2017); Baxter v. State, 584 So.2d 1034 (Fla. 4th DCA 1991); Seymour v. State, 582
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So.2d 127 (Fla. 4th DCA 1991). Second, the caselaw the Court noted deeming
probation violation proceedings deferred sentencings is doing so in the context of
double jeopardy. Green and Jomes hold that probation hearing based on new
criminal charges does not subject the defendant to jeopardy on the new charges,
because if found 1n violation he 1s being sentenced (in a deferred fashion) for the old,
probationary, charges. The reality 1s that like trials, probation revocation
proceedings have two parts, the adjudicatory phase (the probation violation hearing)
and, 1f the State meets its burden as to the adjudicatory phase, the sentencing phase.
The sentencing phase 1s indeed a deferred sentencing on the original charges. See
Tur v. State, 797 So.2d 4, 6 (Fla. 3™ DCA 2001) (“sentencing after a probation

23y

revocation 1s merely a ‘deferred sentencing proceeding’™) (quoting Green). No court
has called the adjudicatory phase a “deferred sentencing”, and it would not make
sense to do so as what 1s at 1ssue at that phase 1s not the sentence but whether or not
the defendant actually violated his probation. Shields v. State, 296 So.3d 967 (Fla.
2d DCA 2020) (“Probation revocation and sentencing are distinct events.”).

There 1s no dispute that a defendant is entitled to due process at a probation
violation proceeding. See Del Valle, 80 So.3d 999, 1013 (Fla. 2011) (*Although
protection guaranteed to probationers in revocation hearings are less than those in

criminal proceedings, probation revocation proceedings that result in a deprivation

of liberty must comport with the due process clauses of both the Florida and United

14

25



States Constitutions.”); Bradford v. State, 435 So0.2d 962 (Fla. 1%* DCA 1983)
(reversing probation violation on due process grounds).

As has already been argued, per both the federal and state constitutions and
Florida Rule of Criminal Procedure 3.180, due process at any proceeding where a
defendant’s liberty 1s at stake requires the physical presence of both defendant and

his counsel, unless waived.

The Inherent Prejudice and Disadvantages of Video Appearances.

Counsel 1s unable due to jail rules to meet in person with his client, and 1s
restricted to video and phone communication, which necessarily hinders preparation.
Counsel will be unable to exchange the mid-hearing words or non-verbal signals that
so often happen between defendant and counsel during any trial or evidentiary hearing.
A probation violation hearing 1s an adversarial proceeding where the State must prove
that the defendant did in fact violate his probation. This Honorable Court will hear and
consider witness testimony. This testimony must be guaranteed free from coercion or
any outside help prohibited by the rules of procedure. There is simply no way to
guarantee that a hearing of such gravity can be held without interference.

A trial court cannot guarantee the same level of attention to detail, fidgeting, eye
movements, and other cues that a finder of fact would observe when determining a

witness’ veracity or memory. Likewise, if found guilty of the VOP, the sentencing

15

26



court will be unable to properly view the Defendant’s demeanor and spirit. Factors
such as contrition, remorse, sorrow, and other mitigating factors will necessarily be
obscured over a video connection.

Instructive on this point 1s People v. Heller, 891 N.W. 2d 541, 544 (Mich. Ct.
App. 2016), where the court held that 1t was improper to hold a sentencing hearing by
video conferencing because “[s]entencing 1s more than a rote or mechanical
application of numbers to a page. It involves a careful and thoughtful assessment of
the ‘true moral fiber of another.”” Id., quoting Del Piano v. United States, 575 F.2d
1066, 1069 (3" Cir. 1978).

The Heller Court cited Canadian philosopher Marshall McLuhan's famous
quote, "the medmum 1s the message”. In McLuhan's words, studies suggest that
"individuals who appear in court via video conferencing are at risk of receiving harsher
treatment from judges or other adjudicators." Osgoode Hall L J 429, 447 (2012).
“Courts, too, have recognized that ‘virtual reality is rarely a substitute for actual
presence and . . . even in an age of advancing technology, watching an event on the
screen remains less than the complete equivalent of actually attending 1t.”” Heller, 891
N.W. 2d at 544, quoting United States v Lawrence, 248 F.3d 300, 304 (4 Cir. 2001).

The Heller court noted "[t]he medium itself—here, videoconferencing ..—
delivers content of its own. That content, in turn, influences the perceptions of the

participants. Abundant social science research demonstrates that video conferencing
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'as a mediating technology' may color a viewer's assessment of a person's credibility,
sincerity, and emotional depth." Id. at 544, citing Salyzyn, A New Lens: Reframing the
Conversation about the Use of Video Conferencing in Civil Trials in Ontario, 50.

Finally, the Heller court noted that in assessing "the true moral fiber of another"
at a sentencing hearing, the "task [i1s] made far more complex when the defendant
speaks through a microphone from a remote location. The trial judge who sentenced
Heller never met or sat in the same room with him. In our view, Heller's absence from
the sentencing nullified the dignity of the proceeding and its participants, rendering it
fundamentally unfair." Heller, 891 N.W. 2d at 544. All of the concems that led the
Heller court to reverse 1n a remote resentencing case are at least as strong here, where
the fact-finding portion of the proceedings (the probation violation hearing) would
occur via Zoom.

The inherent prejudice existing when a defendant 1s forced to appear for his
court hearing by video 1s aggravated when the defendant and his counsel (as well as
the witnesses, the prosecutor, and the judge) all also appear by video conference.
Courtrooms 1n this country are, and have been for two-hundred-and-fifty years, solemn
places reserved for the dispensing of justice. Zoom teleconferences, quite simply, are

not.

CONCLUSION

What the Court 1s contemplating doing in requiring defendant to proceed to a
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probation violation hearing held entirely over videoconference, over his objection,
appears to be a first in American law. Although we are undeniably experiencing a
public health crisis in this country, this country has experienced and recovered from
many crises, including other public health crises, and we have continually upheld the
Constitutional right to in-person attendance, with a lawyer, at all proceedings where
the government seeks to imprison an American. Especially when the only
countervailing interest 1s judicial expediency and closing cases, this Court should not
be the first to hold differently.

The Covid-19 pandemic has forced everyone to make sacrifices and adjust their
way of life, but it has not abrogated the Sixth Amendment. If, for valid public health
reasons, 1t 1s not possible to hold an m-court probation violation hearing, then the
solution 1s simple: Wait until it 1s possible to do so. The defendant here 1s being held
no bond based on the allegation that he violated his probation. He 1s not going
anywhere. He has not filed a speedy trial demand or anything similar and 1s willing to
wait, 1n jail, until he can have what the Constitution guarantees him, an in-court
probation violation hearing. The bottom line 1s that due process requires that, at a
proceeding where the defendant’s liberty 1s on the line, both he and his lawyer are
physically present, together, in court. A probation violation hearing held over Zoom
would violate Mr. Clarington’s constitutional rights to counsel, due process, and

confrontation.
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WHEREFORE, and for the above herein stated reasons, Defendant prays this
Honorable Court will delay Jermaine Clarington’s probation violation hearing until

1t 1s safe to hold an in-person hearing.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been

furnished by email service to the Miami-Dade County State Attorney's Office at

felonyservice(@miamisao.com, and ASA Sonali Desai at

SonaliDesai@miamisao.com, and ASA Christine Zahralban at

ChristineZahralban@miamisao.com, on this 2nd day of September, 2020.

Respectfully submitted,

The Law Offices of Aubrey Webb
55 Merrick Way

Suite 212

Coral Gables, FL. 33134

(786) 953-8655

By: /s/ Aubrey Webb
Aubrey Webb
Florida Bar No. 622915
Counsel for Defendant

/s/ Daniel J. Tibbitt

Daniel J. Tibbatt, Esq.

1175 NE 125% Street

Suite 404

North Miami, Florida 33161

(305) 384-6160

F1. Bar No: 816361
dan@tibbittlaw.com

Co-Counsel for Defendant Limited to
Issue of Remote Probation Hearing
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Between December 20, 2017, and April 9, 2018, Inmate Gilles communicated frequently with two!
(2) subjects identified by the cellular phone’s contact log as “Gb” (phone number - 504-442-4289):
and “Wfy” (phone number - 754-366-1391). As of May 21, 2020, your Affiant has not been able!
to positively identify “Gb”. Your Affiant positively identified “Wfy” as Tanisha White (Mrs. White), !
Inmate Gilles’ former girlfriend. Mrs. White, “Gb" and Inmate Gilles conspired to introduce
contraband (narcotics) into CCI-A. Inmate Gilles arranged with “Gb” to obtain narcotics (“M” and
“Loud” which is also known as Molly (MDMA) and Marijuana) and overnight ship said narcotics tc
Mrs. White's residence. Inmate Gilles and Mrs. White then discussed visitation and what day Mrs.
White would be attending (Mrs. White was an approved visitor on Inmate Gilles’ FDC visitation
list). Mrs. White was set to receive the shipment of said narcotics from “Gb” on February 2, 2018,
and attend visitation with Inmate Gilles on March 11, 2018. Mrs. White advised these were the
dates she was off and available. Your Affiant verified that Mrs. White did in fact attend visitation

with Inmate Gilles on March 11, 2018, as discussed.

Per the cellular phone extraction report, on October 17, 2018, Inmate Gilles began communicating
via text messages with a subject listed in the cellular phone’s contact log as “Big Ach” (phone
number - 305-879-4643). Your Affiant positively identified “Big Ach” as the Defendant. Per FDC
Probation records, the Defendant’'s phone number was 305-879-4643 (verified date - 06/23/2018
- 07/23/2018). Per the cellular phone extraction report, on December 10, 2018, the Defendant
advised Inmate Gilles his phone number had changed, providing 786-523-6286 as his new
number. Your Affiant verified that the Defendant also reported the updated contact number to his
probation officer. Per FDC Probation records, the Defendant provided 786-523-6286 as his phone
number (verified dates - 04/28/2019 - 06/26/2019; 07/28/2019 - current),

On September 20, 2018, Inmate Gilles received a text message from a subject listed in the celiular
phone's contact log as “GA” (phone number - 912-276-2575). Your Affiant positively identified
“GA” as CO Boldin at CCI-A. CO Boldin was identified by the phone number and various text
messages obtained from the contraband cellular phone extraction report. The phone number |
listed under “GA” was the same number CO Boldin provided on her application with the FDC and y
listed in the FDC Roster Management System (RMS). Per the cellular phone extraction report, |
Inmate Gilles and CO Boldin communicated frequently via voice, text messaging, and a mobile
phone application “imo free video calls and chat” (imo) between September 2018 and January '

2019. |

On September 27, 2018, at 1342 (UTC-4) hours, Inmate Gilles sent CO Boldin a link to set up an
IMO video chat account. On September 27, 2018, at 1449 hours (UTC-4), 1451 hours (UTC-4),
and 1452 hours (UTC-4) photographs were captured and recorded from the live video chat (IMO).
Said photographs were pornographic images of CO Boldin containing a small frame in the top

left-hand corner of the Inmate Gilles’ face.

On October 22, 2018, inmate Gilles and CO Boldin discussed picking up unknown contraband
and introducing it into CCI-A. Inmate Gilles instructed CO Boldin to meet an unknown person (the:
Defendant) in Broward County, FL to pick up unknown contraband on Saturday, October 27,
2018, and then introduce the unknown contraband into CCI-A on October 28, 2018, as he (Inmate
Giles) is “pressing for cash”. CO Boldin advised she could not travel that date due to having an
‘academy make-up day”. CO Boldin agreed to travel to Broward County, FL on November 3,

2018.

On October 25, 2018, Inmate Gilles instructs the Defendant to “dress” the contraband “separately
like last time but in two's doe”. The Defendant acknowledged by stating, “it Is” (indicating the

contraband was packaged as instructed).
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Supreme Court of Florida

No. AOSC20-23
Amendment 7!

IN RE: COMPREHENSIVE COVID-19 EMERGENCY
MEASURES FOR THE FLORIDA STATE COURTS

ADMINISTRATIVE ORDER

As a result of the Coronavirus Disease 2019 (COVID-19) pandemic, the
State Surgeon General and State Health Officer on March 1, 2020, declared that a
public health emergency exists in Florida, and the Governor on March 9, 2020,
declared a state of emergency for the entire state. The Florida state courts have
taken measures to mitigate the effects of this public health emergency upon the
judicial branch and its participants. To that end, I have 1ssued several
administrative orders implementing temporary measures essential to the

administration of justice during the COVID-19 pandemic.? The overarching intent

1. This administrative order 1s issued to reflect a historical date reference in
Section III.A.(1), relating to statewide grand jury proceedings; to continue the
authority for the conduct of remote civil jury trials by certain judicial circuits in
Section III.B., relating to the Remote Civil Jury Trial Pilot Program; and to revise
the process for excusals and postponements in Section III.C., relating to juror
excusals and postponements.

2. In re: COVID-19 Emergency Procedures in the Florida State Courts, Fla.
Admin. Order No. AOSC20-13 (March 13, 2020); In re: COVID-19 Essential and
Critical Trial Court Proceedings, Fla. Admin. Order No. AOSC20-15 (March 17,
2020); In re: COVID-19 Emergency Procedures for the Administering of Oaths via
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of those orders has been to mitigate the impact of COVID-19, while keeping the
courts operating to the fullest extent consistent with public safety.

It 1s the mtent of the judicial branch to transition to optimal operations in a
manner that protects the public’s health and safety during each of the following
anticipated phases of the pandemic:

a) Phase 1 — in-person contact 1s inadvisable, court facilities are effectively

closed to the public, and in-person proceedings are rare;

b) Phase 2 — limited in-person contact is authorized for certain purposes

and/or requires use of protective measures;

c) Phase 3 — in-person contact 1s more broadly authorized and protective

measures are relaxed; and

d) Phase 4 — COVID-19 no longer presents a significant risk to public health

and safety.

This order extends, refines, and strengthens previously enacted temporary

remedial measures. The measures shall remain 1n effect until In re: COVID-19

Remote Audio-Video Communication Equipment, Fla. Admin. Order No. AOSC20-
16 (March 18, 2020); In re. COVID-19 Emergency Measures in the Florida State
Courts, Fla. Admin. Order No. AOSC20-17 (March 24, 2020); In re: COVID-19
Emergency Procedures in Relation to Visitation for Children Under the Protective
Supervision of the Department of Children and Families, Fla. Admin. Order No.
AOSC20-18 (March 27, 2020); and In re: COVID-19 Emergency Procedures for
Speedy Trial in Noncriminal Traffic Infraction Court Proceedings, Fla. Admin
Order No. AOSC20-19 (March 30, 2020).
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Public Health and Safety Precautions for Operational Phase Transitions, Fla.
Admin. Order No. AOSC20-32, as amended, 1s terminated or as may be provided
by subsequent order.

Under the administrative authority conferred upon me by article V, section
2(b) of the Florida Constitution, by Florida Rules of Judicial Administration
2.205(a)(2)(B)(1v) and 2.205(a)(2)(B)(v), and by Rule Regulating the Florida Bar
1-12.1(y),

IT IS ORDERED that:

[. GUIDING PRINCIPLES

A. The presiding judge 1n all cases must consider the constitutional rights of
crime victims and criminal defendants and the public’s constitutional right of
access to the courts.

B. To maintain judicial workflow to the maximum extent feasible, chief
judges are directed to take all necessary steps to facilitate the remote conduct of
proceedings with the use of technology. For purposes of this administrative order,
“remote conduct” or “conducted remotely” means the conduct, in part or in whole,
of a court proceeding using telephonic or other electronic means.

C. Nothing in this order 1s intended to limit a chief judge’s authority to

conduct court business or to approve additional court proceedings or events that
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are required 1n the interest of justice, i1f doing so 1s consistent with this
administrative order and protecting the health of the participants and the public.

D. Judges and court personnel who can effectively conduct court and
judicial branch business from a remote location shall do so. Participants who have
the capability of participating by electronic means in remote court proceedings
shall do so.

II. USE OF TECHNOLOGY

A. All rules of procedure, court orders, and opinions applicable to court
proceedings that limit or prohibit the use of communication equipment for the
remote conduct of proceedings shall remain suspended.’

B. The chief judge of each district court of appeal and each judicial circuit
remains authorized to establish procedures for the use, to the maximum extent
feasible, of communication equipment for the remote conduct of proceedings, as
are necessary in their respective district or circuit due to the public health

emergency.*

3. This measure 1nitially went mto effect at the close of business on March
13,2020. (AOSC20-13).

4. This measure initially went into effect on Friday, March 13, 2020.
(AOSC20-13).
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C. Administering of Oaths

(1) Notaries and other persons qualified to administer an oath in the
State of Florida may swear a witness remotely by audio-video
communication technology from a location within the State of Florida,
provided they can positively identify the witness.’

(2) If a witness 1s not located within the State of Florida, a witness
may consent to being put on oath via audio-video communication
technology by a person qualified to administer an oath in the State of
Florida.°

(3) All rules of procedure, court orders, and opinions applicable to
remote testimony, depositions, and other legal testimony, including the
attestation of family law forms, that can be read to limit or prohibit the use
of audio-video communications equipment to administer oaths remotely or
to witness the attestation of family law forms shall remain suspended.’

(4) Notaries and other persons qualified to administer an oath in the
State of Florida may swear in new attorneys to The Florida Bar remotely by
audio-video communication technology from a location within the State of

Florida, provided they can positively identify the new attorney.

5. This measure 1nitially went mto effect on March 18, 2020. (AOSC20-16).
6. This measure 1nitially went mto effect on March 18, 2020. (AOSC20-16).
7. This measure 1nitially went mto effect on March 18, 2020. (AOSC20-16).
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(5) For purposes of the provisions regarding the administering of oaths, the
term “positively 1dentify” means that the notary or other qualified person can both
see and hear the witness or new attorney via audio-video communications
equipment for purposes of readily identifying the witness or new attorney.

D. Law School Practice Programs.

(1) A supervising attorney in a law school practice program, under Rule 11-
1.2(b) of the Rules Regulating the Florida Bar, may utilize audio-video
communication technology to remotely supervise the law student in satisfaction of
the requirement that the supervising attorney be physically present. The
supervising attorney and law student must maintain a separate, confidential
communication channel during the proceedings.

(2) In alaw school practice program, the requirement in Rule 11-1.2(b) of
the Rules Regulating the Florida Bar that an indigent person and the supervising
attorney must consent in writing to representation by a supervised law student may
be satisfied by the judge receiving the consent verbally under oath.

III. COURT PROCEEDINGS
The following provisions govern the conduct of court proceedings, except as
modified by Section X., addressing reversions to a previous phase by a circuit or a

county within the circuit.
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A. Jury Proceedings and Jury Trials.

(1) Statewide grand jury proceedings were suspended through July 26,
2020.

a. After the suspension, the proceedings shall be conducted remotely or, 1f
one of the following criteria is satisfied, may be conducted in person:

» The presiding judge for the statewide grand jury, under consultation
with the county health department or local health expert, determines
that the in-person proceeding can be conducted in a manner that
protects the health and safety of all participants 1f the circuit is in or
has reverted to Phase 1; or

» The circuit has transitioned to Phase 2 or Phase 3 pursuant to Fla.
Admin. Order No. AOSC20-32, as amended, and the proceeding 1s
conducted 1n a manner that 1s consistent with the circuit’s operational
plan.

b. If the presiding judge for the statewide grand jury determines that the
proceedings of the statewide grand jury cannot proceed remotely or in person in
Phase 1, the presiding judge may 1ssue a local administrative order suspending the
proceedings for a specified period of time not to exceed 30 days after the circuit

returns to Phase 2.
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